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IN THE COURT OF SDJM (M), GOHPUR. 

C.R Case No. 2/ 2015. 

U/S- 138 Negotiable Instruments Act, 1881. 

Sri PabanBhuyan, 

S/O- Late PrafullaBhuyan,   

R/O- NizGohpur, Ward No. 2, 

P.S- Gohpur, Dist- Biswanath, Assam. ...............Complainant. 

       Versus 

Sri TikenBaruah, 

S/O- Late DibuBaruah, 

R/O- Uttar Ghahigaon. 

P.S- Gohpur, Dist- Biswanath, Assam. ...............Accused person. 

 

Present                     : Ranjan Brahma, SDJM(M), Gohpur. 

For the Complainant   : Mr. Arnab Kumar Das,  Learned Counsel. 

For the Defence:Mr. Sanjit Das, Learned Counsel. 

Date of filing              : 3.1.2015. 

Evidence recorded on  : 10.8. 2015, 8.10.2015. 

Arguments heard on    : 18.3.2016. 

Judgment delivered on : 5.4.2016. 

 

J U D G M E N T 

1.  This case was instituted by the complainant namely Sri PabanBhuyan 

against the accused person TikenBaruah U/S- 138 Negotiable Instruments 

Act, 1881, as thechequeissued by the accused person infavour of the 

complainant wasdishonored due to insufficient funds. 

Brief facts of the Prosecution Case : 

2. The complainant stated that the accused person had been purchasing 

food items like biscuits, etc from his M/S Bhuyan store at Gohpur on credit 

from time to time and had given a verbal assurance on 5.5. 2014 to pay the 

credit amount of Rs. 1,20,000/ within the month of September, 2014. Thus 
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the accused person issued him a chequevide No. 5936198, dated 4.9.2014 

amounting to Rs.1,20,000/ bearing his Account No. 7028010031347 of 

Assam GraminVikas Bank, Barangabari Branch.That on 4.9.2014 the 

complainant being the holder of the Cheque deposited the said Cheque with 

his banker UCO bank, Gohpur Branch for encashment/ collection of the 

cheque amount. But the said Cheque was returned unpaid to the 

complainant by the UCO bank vide Letter, dated 17.11.2014 due to 

insufficient fund in the account of the accused person.  

3.  The complainant then served a statutory notice to the accused person 

by registered Post with AD on 26.11.2014 stating the above facts of the 

dishonour of the cheque and requested him to make the payment of the 

said amount of Rs.1,20,000/ within 15 days of the date of receipt of the said 

notice. But the accused person in spite of receiving the Notice failed to make 

payment of the said amount.   

4.  The accused person was summoned to face the trial. On appearance 

of the accused person copies of the relevant documents were furnished. 

Substances of accusations under section 138 N.I Act was explained to the 

accused person to which he pleaded not guilty and claimed to be tried.  

5.  During the course of trial complainant examined 4 nos. of witnesses. 

Statements of the accused person U/S 313 Cr.PC was recorded. The plea of 

the accused person was total denial and did not adduce any evidence in his 

defence.  

POINTS FOR DETERMINATION. 

6. The following are the points for determination in this case –  

i).    Whether the accused person issued the Assam GraminVikas 

BankCheque No. 5936198, dated 4.9.2014 of Rs.1,20,000/ for the discharge 

of any legally enforceable debt or liability towards the complainant? 

ii).    Whether the cheque was dishonored for insufficient funds in the 

account of the accused? 

iii).   Whether the accused person received the demand notice issued by the  

complainant regarding the dishonor of the cheque? 
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iv).        Whether the accused person has committed the offence under 

section138 of the Negotiable Instruments Act,1881?  

DISCUSSIONS, DECISIONS & REASONS THEREFOR. 

7.  PW1 is the complainant, PabanBhuyan. During his evidence he 

deposed that he has a business establishment M/S Bhuyan Store at Gohpur. 

The accused person is also running a business. He purchased food items 

and some other goods from him on different occasions on credit with a 

promise to pay the price of the said goods in the month September, 2014. 

The accused person then issued him anAssam GraminVikas Bank cheque of 

Rs.1,20,000/ on 4.9.14. He deposited the said cheque in the UCO bank. But 

it was bounced on 16.11.14 due to insufficient funds in the account of the 

accused person. He then served a notice to the accused person by 

registered Post with AD stating the above. But the accused person in spite of 

receiving the Notice failed to make payment of the said amount.He proves 

the Cheque No. 5936198, dated 4.9.14 issued to him by the accused person 

by Ext-1.The original cheque returning memo.ofthe UCO bank by Ext-2, the 

original cheque returning memo. ofthe Assam GraminVikas  bank by Ext-3, 

He proves the deposit slip, dated 6.9.14 of the cheque by Ext- 4.  Ext-5 is 

the copy of Advocate Notice, dated 26.11.14. Ext-6 is the original Postal 

receipt of Gohpur Post Office. 

8.  PW2, Sri Upen Bora is the then Manager of the UCO Bank. He stated 

that as per record with the Gohpur UCO Bank, on 8.9.2014  theAssam 

GraminVikas Bank cheque No. 5936198 was deposited into the Gohpur UCO 

bank in favour of M/S Bhuyan Store for collection of the said amount. M/S 

Bhuyan Store is maintaining current account with the Gohpur UCO bank. On 

9.9.2014 the UCO bank forwarded the said cheque to the Barangabari 

Assam GraminVikas bank for collection but the said cheque returned due to 

insufficient fund on 17.11.2014. He proves the Cheque return memo. by Ext-

2. He proves the deposit slip of the UCO bank through which the cheque 

was deposited by Ext-4. He proves the Cheque by Ext-1.  
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9.  PW3 is Sri Bijay Kumar Bora. He is the then Asstt. Manager of the 

Barangabari Assam GraminVikas bank. He stated that the Ext-1, Cheque is 

the Assam GraminVikas bank cheque issued in the name of TrolukyaBaruah. 

The said cheque was forwarded to the Assam GraminVikas bank for 

collection of the fund but it was returned to the UCO bank on 18.10.2014 

due to insufficient fund with the account of the TrolukyaBaruah vide Account 

No. 7028010031347. He proves the cheque return memo of the GraminVikas 

bank by Ext-3. The signature on the Ext-1 Cheque is of TrolukyaBaruah  

which was duly verified by the Manager of the GraminVikas bank.  

10.  PW4 is MousamHazarika. He is the Post Master of the Gohpur Post 

Office. He stated that the exhibited Letter was registered in the Gohpur Post 

Office on 26.11.2014. 

11.  Heard the arguments of the Learned Counsels for both parties. 

Perused the materials on record. 

12.  After going through the evidences on record it appears that the 

complainant, PW1 in his evidence deposed that the accused person had 

issued him the cheque in the month of September, 2014 for payment of his 

debt during purchase of goods from M/S Bhuyan store on different 

occasions.  He proves the cheque No. 5936198, dated 4.9.14 by Ext-1  and 

Ext. 1(1) as the signature of the accused person. The accused person in his 

statement u/s 313 of Cr.P.C totally denied and did not adduce any evidence 

in his defence. During cross examination,he stated that he has business 

establishment since 2012 and the accused person was also doing business 

by purchasing goods from him. Thus there was business 

transactionsbetween them since long. The accused person used to take 

goods from M/S Bhuyan store on credit and for payment of the said credit 

the cheque was issued to him by the accused person.  

13. Now if the cheque and the signature of thechequewasnot denied by 

the accused the presumption u/s 139 of The NIAct would operate and the 

burden was on the accused person to disprove thecheque or its existence of 

any legally recoverable debt or liability.  
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14. The burden lies upon the accused person to show that he did not 

issued the said cheque to the complainant . 

15. During cross examination of the PW1, he was consistent and the 

Defence side could not show that the cheque was not issued by the accused 

person. Thus it is presumed that the cheque was givento the PW 1 against a 

debt towards the PW 1.  

16. The accused person has notbeen able to explain that there was not 

any business transactions between him and the complainant, PW1 and if 

there was not any debt why the cheque was issued and how it is under the 

possession of PW 1. Thus it is presumed that the cheque wasissued by the 

accused person in discharge of a legally enforceable debt by 

theaccusedperson  towards the complainant, PW1. 

17. The PW 1 deposed that he deposited the cheque for encashment with 

his banker Gohpur UCO bank but the same was dishonored  due to “Funds 

Insufficient” by the return memo dated 17.11.2014 in the account of the 

accused person.  The PW1 exhibited the cheque deposit slip by Ext- 4 and 

the UCO bank cheque return memo by Ext-2. 

18. The PW 2 , Sri Upen Bora, the then Manager of the Gohpur UCO Bank 

in his evidence deposed that the cheque wasdishonored due to the 

insufficient fund in the account of the accused person. 

19. The PW3, Sri Bijay Kumar Bora the then Asstt. Manager of the 

Barangabari Assam GraminVikas bank stated that the Ext-1, Cheque is the 

Assam GraminVikas bank cheque. It was forwarded to the Assam 

GraminVikas bank for collection of the fund but it was returned to the UCO 

bank on 18.10.2014 due to insufficient fund. He proves the cheque return 

memo.of the GraminVikas bank by Ext-3. 

20. The accused person in his statement u/s 313 of Cr.P.C. stated that he 

hadnothing to say about the dishonor and he had not given any chque 
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asalleged. Now considering the evidence of PW 1, PW 2&PW3, the 

exhibitedreturn memos. Vide Exts- 2 & 3 and in absence of anything from 

the accused side in hisdefence it is held that the cheque was dishonored for 

insufficient funds inthe account of the accused person.The PW 1 deposed 

that he send one demand notice dated 26.11.14through his Advocate by 

registered post with A/D informing him the fact of dishonor and demanding 

the total amountwithin 15 days from the date of receipt of the said notice. 

The notice wasreceived by the accused person. The PW 1 exhibited the said 

demand Notice by Ext-5 and the postal receipt by Ext-6.  The PW1 was 

crossexamined by the defence in this regard. PW4,MousamHazarika was the 

Post Master of the Gohpur Post Office. He stated that the exhibited Letter 

was registered in the Gohpur Post Office on 26.11.2014.But during 

arguments, the Learned Defence counsel submitted that Notice/ demand 

letter was not properly served upon the accused person. From the evidence 

on record it appears that the said demand Notice was sent by registered 

post on 26.11.2014 as is also stated by PW4, Post master.  In his 

examination u/s 313 of Cr.P.C. the accused person has not stated that he 

has not received the demand notice. It was addressed to the accused 

person in the correct address. Though the AD card did not returned as the 

said notice was served at the correct and proper address of the accused 

person by registered post it would be deemed to be served under section 27 

of the General Clauses Act. Thus, considering the above it is held that 

theaccused person has duly received the legal notice. 

21. The offence under section 138 of the NI Act  is completed on the 

satisfaction ofcertain conditions which are that the cheque has to be issued 

on theaccount maintained by the accused person and that the cheque has to 

beissued for the discharge of a debt or liability. It is further providedthat the 

said cheque has to be deposited within six months of itsissuance or within 

its validity and that the notice regarding thedishonor of the chequeought to 

be givenwithin 30 days of the receipt of information regarding the dishonor. 
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22. In the instant case at hand it is already held that the cheque 

wasissued by the accused person in the account maintained by him with the 

Assam GraminVikas bank, as per statement of PW3 and that thesaid cheque 

was dishonored due to insufficient fund in the account of theaccused 

person. The cheque was issued in the instant case on 4.9.14  as it appears 

from Ext. 1 and was presented for encashment beforethe banker of the 

complainant, i,e, UCO bank. The cheque wasdeposited  on 6.9.14 but was 

returned as the cheque was dishonored on 17.11.2014 which is appeared 

from Ext. 2. Thecheque was dishonored on 17.11.2014 and the demand 

notice was issued by the complainant on 26.11.14, which is within 30 days 

from the receipt ofinformation of dishonor of the cheque. Theaccused 

person has not denied the receipt of the demand notice in his statement 

under section 313 Cr.PC. The complainant filed this case on 3.1.2015 which 

is within 30 days after the lapse of 15 days from receipt of the demand 

notice; hence the complaint is lodged withinthe period of limitation.In view 

of the above discussion it is held that all the ingredients of theoffence under 

section 138 of the Negotiable Instruments Act, 1881 are made out. Hence 

the accused person has committed the offence under section 138 ofthe 

Negotiable Instruments Act, 1881. 

23. In the light of the discussions made above and the decisions reached 

in theforegoing points for determinations it is held that the accused person 

hascommitted offence under section 138 of the Negotiable 

InstrumentsAct,1881 and as such the accused is convicted under section 

138 ofthe Negotiable Instruments Act,1881. 

24. Heard the convicted accused person on the terms of sentence. I am 

not inclined to extend the benefit of theprovisions of the Probation of 

Offenders Act, 1958, because the offencecommitted is an economic offence 

in nature.  

25. Considering the nature of the offence and the other facts 

andcircumstances of this case, the accused person is convicted of the 
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offence undersection 138 of the Negotiable Instruments Act, 1881 and he is 

sentencedwith fine/ compensation of Rs.1,60,000/- ( One Lakh, Sixty 

Thousand ) only to thecomplainant as the total cheque amount is 

Rs.1,20,000/- only and more than 1 year, 6 months have elapsed from the 

date of issuance of the cheque. Theamount of compensation is so awarded  

considering the expenses incurred by the complainant in presenting and 

filing the case including the interest thereon. 

It isfurther directed that the convict shall undergo simple imprisonment 

foranother six (6) month in default of the payment of fine to the 

complainant. 

26. Furnish a copy of the judgment to the convict. 

Given under my hand and seal on this 5thday of April 2016 at Gohpur. 

 

 

SDJM(M), Gohpur. 
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APPENDIX 

Complainant Exhibits 

Ext.1-Cheque 

Ext.2-  UCO bank, cheque return memo 

Ext. 3- Assam GraminVikas Bank, cheque return memo  

Ext. 4- Cheque deposit slip. 

Ext.5- Demand notice 

Ext. 6- Postal receipt 

DefenceExhibits :Nil 

Complainant Witness 

PW 1- Sri PabanBhuyan, 

PW 2- Sri Upen Bora, 

PW3: Sri Bijay Kumar Bora, 

PW4: Sri MausamHazarika. 

DefenceWitness : Nil. 

 

SDJM(M), Gohpur. 

 

 

 


